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Can associations selectively foreclose on owners?
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6:34 p.m. EST, January 18, 2011
What right does a condo association have to collect maintenance fees from a bank? If your homeowners association takes ownership of a property through foreclosure, is it responsible for outstanding mortgages? If an association selectively chooses which delinquent owners to foreclose upon, is that legal?
These are questions from Sun Sentinel readers. And we have answers with the help of Florida law firm Kaye & Bender. If you have a question about Florida shared community law, please send an e-mail to dvasquez@SunSentinel.com.
Jay of Broward County says a bank took ownership of a unit in his condo community via foreclosure in July 2010. The bank paid the 2010 property tax bill but has not paid any maintenance fees to the association since it took title in July.
What recourse and rights does the association have to collect maintenance fees from the bank?
A lender that has taken title through foreclosure is obliged in the same fashion as any other unit owner for the payment of assessments that come due from the date the lender took its title. The same collection options exist for the association as with any other unit owner, including sending an initial demand for payment, filing a lien and, if necessary, foreclosing on the lien through the court system.
Dave in Weston wants to know what financial risk an association takes on by taking title of a home or unit through foreclosure. He asks:
If an HOA or condo association obtains certificate of title to a home via foreclosure, is it financially responsible for outstanding liens, such as the original mortgage?
When the association takes title through its foreclosure, the association does not take on the obligation to pay the mortgage.
Only those who are personally obliged by existing mortgages are still liable to the lender. But the property remains a secured asset under the mortgage, which means that it can be taken by the lender or a third party purchaser through a separate foreclosure proceeding.
Property taxes become a concern if there had already been a tax certificate issued and the time was approaching for a tax sale to occur. A tax sale would take title away from the association. Tax certificates are issued after the tax has not been paid for a particular year and are required to be held for at least two years from April 1 of the year of issuance of the certificate before a tax sale can be requested by the holder of the certificate. When the association takes title, it should immediately check the status of taxes so that the board will be aware of any issues. If there is a master — or umbrella — association or recreation association, or other similar entity, there may be obligation there. The association insurance should also be revised to add liability coverage for the property.
Checking with the association's insurance agent to determine whether the existing policy covers it or if a rider is necessary is recommended.
Greg of Fort Lauderdale says his association has threatened to foreclose on some owners who have not paid maintenance fees, but appears to allow other delinquent owners off the hook with no threats of foreclosure. He also says the association has warned some delinquent owners they may be cut off from the community pool, have their assigned parking taken away and even cut their cable access. He asks:
Is it legal for an association to take action or foreclose on some delinquent owners and not others?
The board of directors has the discretion to pursue its collection remedies in the order that it deems appropriate, under state law. There is no "selective enforcement" defense available in an assessment foreclosure case, as there would be on any other covenant enforcement issue, when an owner claims to be treated differently by the association from a neighbor with substantially the same violation.
It is considered to be an issue of the best business judgment of the board in how to use its resources. Under recent changes to Florida statutes, condominium and homeowner associations have the authority to suspend the use rights to the common areas of the community. But this authority right does not extend to interfering with parking of vehicles. Cable television is not clearly included in the statutory authority for the suspension of use rights.
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